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APOLOGIES

Nil.

DEPUTATIONS BY APPOINTMENT

Nil.
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PROTOCOL AGREEMENT TO LICENCE SITES FOR TELECOMMUNICATION PURPOSES

General Manager responsible: General Manager, City Environment DDI 941-8608
Officer responsible: Unit Manager, Asset and Network Planning
Author: Tony Liu, Leasing Consultant and Weng-Kei Chen, Asset Policy Engineer

PURPOSE OF REPORT

1.

To:

(@) Seek approval from the Council for the granting of delegated authority to the Corporate
Support Unit Manager to negotiate and conclude:

() new telecommunication protocol agreements, that reflect the current legislation,
with Telecom and Vodafone, whose existing agreements have expired

(i)  vary the existing unexpired agreement with 2 Degrees, or surrender and grant a
new agreement, for the purpose of providing for legislative changes arising from
the Telecommunications Amendment Act 2011.

(b) Inform the Council of the financial impact arising from the new Telecommunications
Amendment Act 2011.

EXECUTIVE SUMMARY

2.

Christchurch City Council entered into protocol agreements to licence sites for
telecommunication purposes with a number of Telco operators between 2001 and 2008.

There are currently four protocol agreements with three Telcos: Vodafone, Telecom, 2 Degrees
and with a smart electricity metering company Arc Innovations.

Under the current protocol agreements, the Council permits the network operators to utilise its
street assets (street lights, traffic lights, etc) for the purpose of erecting their respective devices.
In exchange, the Council receives an annual licence fee per site. There are approximately 100
roadside cell sites in Christchurch and annual licence fees vary from $4,000 to $9,000 per
annum plus GST per site depending on the specification of hardware attached to the street
asset.

The protocol agreements for both Vodafone and Telecom expired in August and September
2011 respectively and need to be renewed, with this comes the opportunity to draft in the new
legislation. The protocol agreements for Arc Innovations and 2 Degrees expire in 2017 and
2018 respectively. The new legislation needs to be incorporated into the 2 Degrees protocol
agreement but does not impact on the Arc Innovations agreement.

Council staff have been in negotiations with Vodafone and Telecom who both expressed
interest in entering into new protocol agreements with the Council. This negotiation was
somewhat prolonged due to the Telecommunications Amendment Act 2011 (the Act) which
came into effect on 1 July 2011. This amendment does not permit local authorities to request
for payment for wireless works on roads.

It is necessary to amend the terms and conditions of the new protocol agreements, to reflect
legislative changes due to the Act while retaining the current practice and process for site
approval on the Council’s roads and property.

FINANCIAL IMPLICATIONS

8.

There are no direct financial implications arising from the purpose of this report and the
resolution sought. However, associated with this matter Buddle Findlay, the Council’s legal
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advisers, have confirmed that the Council has lost the ability to charge an annual licence fee for
telecommunication purposes on legal roads as of 1 July 2011 in accordance with the Act. This
issue is being considered by the Council’'s Finance and Business Performance Team and will
be dealt with in the Annual Plan and Long Term Plan (LTP) processes.

Despite the legislative changes, Vodafone and Telecom have both indicated their commitment
in honouring the existing annual licence payments to the Council until the respective site’s term
expires progressively until 2018.

Do the Recommendations of this Report Align with 2009-19 LTCCP budgets?

10.

Yes.

LEGAL CONSIDERATIONS

11.

12.

13.

14.

15.

16.

The Telecommunications Amendment Act 2011 which came into effect on 1 July 2011.

Sections 153 and 135 of the Act have been under scrutiny and forms a key part of the
negotiation of the protocol agreement. Section 153(1) of the Act states:

“Despite anything in this Act or in any other enactment, no local authority or other person who
has jurisdiction over any road may require the payment, by or on behalf of a network operator,
of any amount of or in the nature of rent in respect of any line, wireless works, or other works
constructed in, on, along, over, across, or under that road.”

Section 135 of the Act states:
(1) Except as provided in subsection (2), a net work operator may —

(@) Construct, place, and maintain lines or wireless works in, on, along, over, across,
or under any road; and

(b)  For any of those purposes, open or break up any road and alter the position of any
pipe (not being a main) for the supply of water or gas; and

(c)  Alter, repair, or remove those lines or wireless works or any part of those lines or
wireless works.

A network operator must exercise the powers contained in Section 135(1) in accordance with
any reasonable conditions that the local authority or other person who has jurisdiction over that
road requires.

Telco operators can construct wireless works on legal roads as of right subject to reasonable
conditions under Section 135(1) and no local authority may require the payment in the nature of
rent in respect of any wireless works constructed on that road under Section 153(1).

Buddle Findlay is currently engaged by the Council in preparing the new protocol agreement for
Vodafone and Telecom reflecting the changes in the Act. The new protocol will retain the
approval process of cell sites on the Council’'s roads and properties.

Have you considered the legal implications of the issue under consideration?

17.

Yes, as above.

ALIGNMENT WITH LTCCP AND ACTIVITY MANAGEMENT PLANS

18.

Yes.
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Do the recommendations of this report support a level of service or project in the 2009-19
LTCCP?
19. Yes —renewal and replacement of street lighting systems.

ALIGNMENT WITH STRATEGIES

20.

Yes — Greater Christchurch Urban Development Strategy.

Do the recommendations align with the Council’s strategies?

21.

Yes — It contributes to the plan for managing urban development, enhancing open spaces and
creating more liveable centres.

CONSULTATION FULFILMENT

22.

Not applicable.

STAFF RECOMMENDATION

That the Committee recommend the Council pass the following resolution:

That the Corporate Support Unit Manager be granted delegated authority:

@)

(b)

To negotiate and enter into new Protocol Agreements with Telecom and Vodafone, to replace
their existing expired Protocol Agreements and that these new agreements reflect the legislative
changes under the Telecommunications Amendment Act 2011.

To negotiate and conclude either a variation to the existing Protocol Agreement with 2 Degrees,
or a surrender, and enter into a new agreement for the purpose of incorporating legislative
changes under the Telecommunications Amendment Act 2011.

BACKGROUND

23.

24,

25.

26.

27.

In 2001 the Council entered into Protocol Agreements with Vodafone and Telecom for their
cellular network rollouts. The purpose of these protocols was to enter into partnership with the
companies in managing the cell sites on public spaces and enable their rollout to be eventuated
in a timely manner.

The public spaces are mainly on roads where there is a presence of street furniture. The main
aim is to minimise the amount of street furniture on roads and the replacement of street lighting
and traffic signal poles in appropriate locations are sensible options.

The selection criteria for roadside sites are as shown inAttachment 1§ Following approval of
the site, resource consent for that particular site will need to be lodged. Installation for the
approved site will only commence following the granting of resource consent.

The approval process shown in Attachment 1 generally works well with increasing
understanding of the radio frequency field and the resource management requirements for the
cell sites by the communities. There were few occasions that resident groups raised their
concerns and where possible Telcos did make someway to accommodate their concerns either
relocation to their less desirable site, undergrounding of existing overhead services or special
pole design.

The introduction of National Environment Standard (NES) in 2008 for permitting low
telecommunication facilities in certain places on legal roads without the need of a resource

consent also provides further assistance to the process of the Council’s approval for roadside
cell facilities. The brief summary of the NES’s requirement is shown inJAttachment 2.
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28.

29.

30.
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The relationships with the Telcos and the Protocol Agreement that supports them has worked
well. There are good processes around how applications are dealt with, including site selection.
It is not intended to change these as they have worked successfully for a number of years and
for numerous applications across the city. This resolution is sought to simply replace expired
agreements and modify the existing ones to align with the changes to Sections 135 and 153 of
the Act.

In order to provide the Council a quick snapshot of the indirect financial implications due to
recent legislative changes, the table below illustrates how much revenue the Council receives in
the current financial year plus the revenue projection for the next seven financial years. It also
shows the estimated annual losses per financial year as a result of the Telecommunications
Amendment Act 2011.

Financial Year Total Revenue Loss per Year
(Roadside cell-sites only)

2011/12 $846,203.88

2012/13 $831,020.88 $15,183.00

2013/14 $813,694.27 $17,326.61

2014/15 $469,278.76 $344,415.51

2015/16 $200,473.65 $268,805.11

2016/17 $155,419.24 $45,054.41

2017/18 $147,723.04 $7,696.20

2018/19 $0.00 $147,723.04

Overall, the accumulative revenue loss in the next seven financial years is estimated to be
around $850,000. As per table above, there will be no roadside cell-site annual licence fees
payable to the Council from the 2018/19 financial year onwards in regards to roadside cell-sites
only.



I ) ATTACHMENT 1 TO CLAUSE 3 REG & PLANNING 30.5.2012

Altachmest 4

|

EXPRESSION OF INTERESTS —ISSUES TO CONSIDER

When determining the likely location of the cell facilities the following issues need to be taken
into account.

1. Preference is not to introduce additional poles in the road environment. However, there
are occasions the Assessment Team will support an additional pole where the Council
considers a desire to improve the lighting level of that particular area or installing a
camera to monitor traffic movements.

o

Preference is for cell facilities to be along the frontage of business zones or public space,
rather than in residential areas.

3. For cell facilities on site in Living Zones where legal road is less than 25 m in width:

° Preference is to maintain a distance of at least 20 m from residential boundary and a
further 20 m from any preschool activities.

e To carry out public consultation where the pole is higher than the existing
streetlighting pole or is larger in diameter size from the rest of the street lighting
poles.

4. Co-location of cell facilities may need to be considered and addressed where there are
already existing cell facilities in close proximity. Note Cl 15.3 No Exclusivity in the
Agreement to Licence Sites for Telecommunications Purposes.

5. Consideration needs to be taken into account of the existing road environment in
particular when the facilities are adjacent to public reserve or in the vicinity of residential
sitess. Mitigating measures could be provided to compensate the potential adverse visual
effect of the cell facilities. These measures could be the introduction of new or additional
landscaping, visual art piece design on support structures, decorative street lightfittings,
undergrounding existing overhead utility services in close proximity etc.

6.  Information on the cabinet, pole and cell panels dimensions must be provided in the
application. Visual presentations for these facilities are desirable.

7.  The Assessment Team may require Telco to consult with affected stakeholders prior to
considering the site agreement. Affected stakeholders will include resident or business
groups and including immediate residents or occupiers of the properties along the street
or streets.




DESIGN CONSIDERATIONS

Designer needs to take the following into account in the design.

1

LI

Pole Design

Preference is for a slim-line design similar to the various type of poles that are already
present on the roading network. Pole design that are different and higher than the normal
street lighting standards will be required to be painted preferably light grey — Resene
Silver Aluminium Code 11MAS50 with clear lacquer coating. When a decorative street
light fitting is proposed, Council will advise Telca the type and colour of street lighting
poles and fittings.

Cabinet and Cell Panels Design

When there is a design change to the existing cellular network a pre-approval is required.

Placement of Poles

s Chosen light standard to be resited as appropriate preferably back to property
boundary and minimum clear footpath width of 1.5 m must be maintained for normal
footpath and 2.0 m for high pedestrian areas (mainly in business zones). Telco
designers need to carry out lighting level assessment for the chosen location and
improvement to the light level complying to the lighting code will form a condition
of approval.

e Chosen traffic signal or sign pole to be resited as appropriate to the requirement of
Transport and City Streets Unit.

*  On all urban roads where speed limit is 50 km/h rigid structures shall be set back at
least 3 m from traffic lanes to ensure a safe environment for road users. Greater
distance from traffic lane will be required for roads where speed limit is above
50 km/h.

o In all cases Council may require safety mitigating measures be provided eg installing
guard rails, frangible bollards, planting etc.

Placement of Cabinets

°  On all urban roads where speed limit is 50 km/h rigid structures shall be set back at
least 3 m from traffic lanes to ensure a safe environment for road users. . Greater
distance from traffic lane will be required for roads where speed limit is above
50 km/h. .

»  Chosen site needs to consider common law on property’s rights of access onto legal
road and safety of road users.

> Minimum clear footpath width of 1.5 m will be required for normal footpath and
minimum clear width of 2.0 m for high pedestrian areas (mainly in business zone).

» In all cases Council may require safety mitigating measures be provided.
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RECOMMENDATION FROM THE HAGLEY/FERRYMEAD COMMUNITY BOARD

The Hagley/Ferrymead Community Board received a deputation from Regan Nolan regarding the
keeping of animals, including poultry, in residential areas. The Board report and staff memorandum
were received by the Council at its 10 May 2012 meeting, where it resolved to refer the memorandum
back to the Board. The Board considered this at their 16 May 2012 meeting where they decided to
refer this | e Regulatory and Planning Committee. Attached is an updated memorandum
frotho reflect the Board’s comments, and a memorandum from
Hagley/Ferrymead Community Board Adviser, outlining the Board’s recommendation.
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Christchurch City Council — Strategy and Planning Group

Memorandum
Date: 25 May 2012
From: Programme Manager, Strong Communities
To: The Chair, Regulatory and Planning Committee
Subject:  Information on the development of a bylaw regarding the keeping of animals, including

poultry, in residential areas.

At the Hagley Ferrymead Community Board meeting of 4 April 2012, it was decided that the Board
recommend that the Council request staff provide information on the development of a bylaw
regarding the keeping of animals, including poultry, in residential areas.

Previous consideration

The Council at its meeting of 30 June 2004 requested staff review the Christchurch City Animals (Other
than Dogs) Bylaw 2000 and the Banks Peninsula Keeping of Poultry, Animals and Bees Bylaw. As a
result of the review, and following a special consultative procedure, staff reported to Council on 5
October 2006 that it was considered that sufficient legal powers exist for the control of nuisances
arising from the keeping of animals and matters of animal welfare under such legislation as the Health
Act 1956, the Animal Welfare Act 1999, the Building Act 1991, the Agricultural Pests (Exemption of
Domestic Rabbits) Order 1994, Wildlife (Farming of Unprotected Wildlife Regulations 1985, Animal
Products Act 1999, the Biosecurity (National American Foulbrood Pest Management Strategy) Order
1998, and the Impounding Act 1955.

A legal opinion was sought on the issue of covering matters covered by central government
legislation:

Where the acts in question are already an offence under central government legislation it would be
unwise for the Council, and indeed unnecessary, for the Council to make a bylaw duplicating those

offences.

Furthermore, staff determined that there were few complaints related to animals, bees and poultry
and this was not a significant issue in Christchurch City.

Consequently in 2006 staff recommended that the Council resolve:

(a) To revoke the Christchurch City Animals (Other than Dogs) Bylaw 2000 and the Banks
Peninsula Keeping of Poultry, Animals and Bees Bylaw.

(b) That public notice of the revocation of the bylaws be given in ‘The Press’ and the ‘Christchurch
Star’ newspapers and on the Council’s website.

(c) That the bylaws be removed from the list of Christchurch City Council and Banks Peninsula
bylaws on the Council’s website.
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The Council resolved to accept the recommendations.

It should be noted that whilst creating a bylaw could create specific rules about how far away from
property boundaries poultry should be kept, it may not necessarily be an an effective tool to control
this situation. The enforcement tools under a bylaw are limited with the only enforcement action
available being a prosecution and that in itself will not remove the poultry. Council would need to go
through the costly and protracted process of applying through the courts for an injunction in order to
have the poultry removed from the property.

Current situation
The figures for the last five years of nuisance complaint investigation involving poultry are fairly low

and have declined over the last two years back to single figures. Environmental Compliance staff
advise that figures for this current year are at a similar level as last year.

Year Complaints About Birds/Poultry
2006/07 12

2007/08 14

2008/09 16

2009/10 10

2010/11 9

The Environmental Compliance Team investigates complaints about poultry from across Christchurch;
most complaints are in relation to backyard fowl in residential areas.

In some instances, officers have persuaded keepers of poultry to reduce numbers or to relocate coops
or runs where problems have arisen. No formal notices in relation to odour, flies or other nuisance
have been issued over the last 5 years as complaints tend to be settled amicably by discussion.

Issues to consider prior to creating a bylaw

Prior to creating a bylaw, Council needs to determine that there is a significant problem to address.
The concern of the resident regarding the keeping of chickens by her neighbour is that the coop is
next to the fence dividing the properties. However the existence of a chicken coop or run next to or
against a fence does not necessarily constitute a nuisance. In this instance Enforcement Officers have
visited the premises on three occasions and they did not identify a nuisance on any of these occasions.
If a nuisance such as noise or odour is identified, there are powers in legislation under which action
can be taken.

A bylaw of the sort that is proposed would make locating a chicken coop incorrectly on an owner’s
section a criminal offence. This seems to be a response that is disproportionate to the scale of such
actions.

As noted above, the tools for enforcing a bylaw are limited, with prosecution the only real option.
Prosecution involves significant costs to the Council and also ties up Court time.

Conclusion

While bylaws can provide definitive guidelines on matters such as siting of coops and runs, as noted
above, when the Council last considered the issue the view was that there were sufficient legal
powers available to officers to deal with nuisances that might arise and hence the bylaws were
revoked. In addition the enforcement powers under a bylaw are limited, expensive, and may not be
effective in resolving problems that arise.
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From the number of complaints received the extent of problems appear to be relatively small and in
many cases issues have been successfully resolved through advice provided by Enforcement Officers
and subsequent discussion and negotiation between the parties involved.

On the basis of information collected in this preliminary examination, staff do not recommend the
development of a bylaw regarding the keeping of animals, including poultry, in residential areas.
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Christchurch City Council
Democracy Services Unit

MEMORANDUM
DATE: 23 MAY 2012
FROM: JO DALY, COMMUNITY BOARD ADVISER
TO: CHAIRPERSON, REGULATORY AND PLANNING COMMITTEE

COPY TO: ALAN BYWATER, PROGRAMME MANAGER STRONG COMMUNITIES

SUBJECT: RECOMMENDATION FROM THE HAGLEY/FERRYMEAD COMMUNITY
BOARD - Development of bylaw regarding the keeping of animals, including
poultry, in residential areas

At the meeting of the Hagley/Ferrymead Community Board held on Wednesday 16 May the
Board received a briefing and supporting memo from Alan Bywater, Programme Manager,
Strong Communities regarding the development of a bylaw to control the keeping of animals,
including poultry, in residential areas.

A further item of correspondence from Regan Nolan on the matter had been circulated to
Board members in advance of the meeting (refer attached).

After discussion, the Board decided on the motion of Yani Johanson, seconded by
Tim Carter:

That the Board request the Council via its Regulatory and Planning Committee to
consider options available, including a bylaw, to control the keeping of animals
including poultry, in residential areas.

This memo presents the Board request to the Regulatory and Planning Committee for
consideration at its meeting of 30 May 2012.

Jo Daly
COMMUNITY BOARD ADVISER
HAGLEY/FERRYMEAD COMMUNITY BOARD

Contact: JoDaly Phone: 9416601 Email: jo.daly@ccc.govt.nz
TRIM 12/330443
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ATTACHMENT

Statement from Regan Nolan:

At the time of the submission of my supporting documentation to Christchurch City
Council for consideration at the 10th of May meeting, | had not received a copy of
the Memo the Community Board requested requiring information on the development
of a bylaw regarding the keeping of animals, including poultry, in residential areas. |
would like to take the opportunity to offer a response to the Memo.

In relation to the decision made by the Programme Manager not recommending the
development of a bylaw, | would have to respectfully disagree. The basis of the
Programme Managers decision stems from the same information relied on in the
review, and well as from the consultative procedure instigated at a Council Meeting
in 2004. The decision to revoke the Animal Bylaws in 2006 came from this same
information.

The information the Programme Manager relied upon in part to come to the decision
in the Memo is now between 6 to 8 years old and may not reflect in any way the
changing patterns in today’s society. To rely predominantly on a review which was
done many years ago, and prior to the recent events in Christchurch, can in no way
seem to be offering an accurate platform on which to base the decision. There is no
way to know without further research and investigation if the findings of the review
and consultative procedure would in fact result in the same opinion and outcome
today.

The figures offered in the Memo in relation to the complaints about birds and poultry
are from 2006 - 2011. These figures come after the revocation of the Animal Bylaws
in 2006. When our situation arose | rang the Council on two occasions, only to be
told both times that there was no remedy for our issue as the Animals Bylaws had
been revoked and there are no regulations relating to the proximity to houses and
boundaries of poultry and their coops. | reviewed the Bylaws on the Christchurch
City Council website and found this was in fact the case. | believe the lack of formal
complaints comes from the knowledge gained by residents through Council wishing
to seek a remedy in relation to proximity of poultry, and subsequently finding out that
they have in fact NO rights and NO remedy as there are no Animal Bylaws. It must
also be said that most residents may not be quite as tenacious as | am known to be,
and would perhaps be letting the matter rest without making a formal complaint as
they know their ability to achieve an acceptable and fair outcome is most unlikely.
Did the decision of the Programme Manager take in to consideration the potential
difference between the number of formal complaints versus the number of inquiries
by residents wishing to find a remedy and being told there was none available to
them?

The number of complaints registered in the two years prior to the revocation of the
Animal Bylaws in relation to animals, bees and poultry totaled 309, half of which
were associated with poultry and birds. This is significantly different to the 9 — 14
complaints registered between 2006 — 2011, yet the problems caused by the
keeping of animals other than dogs were deemed to minimal. Shouldn't all residents
be afforded rights and remedies regardless of how minimal the issue was seen to be
by Council? | can assure you that being woken up by poultry from 5am every day,
and having no remedy against having to prepare my families meals 3 metres away
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ATTACHMENT 2 CON'T

from where dust comes through the fence from the coop into the kitchen is not
insignificant nor do | consider the issue minimal. | honestly believe the significant
drop in formal complaints is solely due to the lack of remedies being afforded to
complainants as a result of there being no Animal Bylaws.

It is to be noted that in the original review it stated establishing a bylaw could create
specific rules in relation to how far away from boundary poultry could be kept. It also
stated in the conclusion of the Memo, which reads, "Bylaws can provide definitive
guidelines on matters such as siting of runs." Is this not precisely the issue at hand?
The predicament we find ourselves suffering from, which all Cantabrians are at risk
of facing, is in fact the proximity from our boundary and house that the coop and
poultry sit. By the admission of the Programme Manager as well as in the original
review and consultative procedure, Animals Bylaws, and in particular, Bylaws
relating to proximity, can provide relief and remedy to neighbouring properties as well
as clear criteria to Enforcement Officers.

The original review recommendation states that the only enforcement action
available is prosecution. This seems to only refer to the removal of poultry. | am not
seeking to have the poultry removed; | am seeking regulations in relation to the
proximity and placement of poultry and other animals, not the removal of animals.
The review also refers to the cost of prosecution and the potential lack of a positive
outcome. If there was the existence of clearly defined Animal Bylaws by which all
residents are bound and Enforcement Officers can act on, surely the need for costly
and protracted court action would be diminished.

The growth of the self-sufficiency movement and increase in backyard poultry and
other animals since the revocation of the Animal Bylaws in 2006 does not seem to
be taken into consideration in the Memo. Was any research done by the Programme
Manager in relation to the increase of ownership of poultry and other animals in
Christchurch, the average size of dwellings or the average amount of animals per
property? Surely the number of thriving websites developed in New Zealand since
the revocation of the Bylaws in 2006 promoting and supplying backyard poultry
coops in particular would have given an indication as to the dramatic increase in their
popularity.

The simple fact remains that there is no power in the legislation to regulate the
proximity of animals and their dwellings to neighbouring properties. Clear regulations
within Animal Bylaws are essential is regulating the ownership of animals in
residential areas. Bylaws provide equal rights to the owners of animals, as well as to
neighbouring properties and objective criteria for Enforcement Officers. All animals
have the potential to cause harm, nuisance, noise and disturbance in residential
areas and Bylaws within Christchurch City Council should reflect the need to regulate
these potential issues.

| thank you for your time and consideration, and ask that you support the
development and adoption of Animal Bylaws.

Regan Nolan
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