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 PURPOSE OF REPORT 
 
 1. The review of the Christchurch City Brothels (Location and Signage) Bylaw 2004 is required by 

7 July 2009 and has been underway since July 2008.  At its meeting in November 2008, the 
Council determined that it did not consider there was a need to control location by a bylaw.  In 
light of new advice to the Committee, the revocation of the Christchurch City Brothels (Location 
and Signage) Bylaw 2004 should be recommended to the Council for consultation. 

 
 EXECUTIVE SUMMARY 
 
 2. At the Council meeting on 27 November 2008, the Council considered a report on the review of 

the Brothels (Location and Signage) Bylaw 2004 and resolved: “…that the Council: 
 
 (a)  Determines that under the section 155(1) analysis, there is not sufficient evidence of a 

problem in regards the location of brothels that needs to be addressed by way of a bylaw. 
 
 (b)  Determines that under the section 155(1) analysis, there is sufficient evidence of a 

problem in regards signage advertising of commercial sexual services that needs to be 
addressed by way of a bylaw. 

 
 (c)  Consider a new bylaw controlling signage advertising commercial sexual services, in 

conjunction with the Brothels Location and Signage Subcommittee, for adoption under 
the provisions of the Prostitution Reform Act 2003, and that once any new bylaw is 
introduced the current Brothels (Location and Signage) Bylaw 2004 be revoked.” 

 
 3. The 2004 bylaw covered both the location of brothels and signage but the location provisions 

were quashed by the High Court in 2005. The remaining provisions controlled signage on 
brothels in the central city area and prohibited signs in any other areas. The review undertaken 
in 2008 revealed few problems relating to location of brothels and stated “The location of 
businesses is controlled under the provisions of the City Plan in regard to the rules both for 
Living zones and Business zones. There is limited scope for a business of prostitution to be 
established in Living zones because of restrictions on the hours of operation for home activities, 
the area allowed to be used, and vehicle movement restrictions. In the case of businesses of 
prostitution in Business zones brothels would not be specifically precluded from being 
established subject to compliance with the zone standards some of which may limit the scale of 
such a business, or trigger the resource consent process. That would include having regard to 
whether the business of prostitution is likely to cause a nuisance or serious offence to ordinary 
members of the public using the area in which the land is situated; or is incompatible with the 
existing character or use of the area in which the land is situated.”1  The Council therefore 
determined that a bylaw controlling location could not be justified. 

 
 4. Since November 2008, the Brothels Location and Signage Subcommittee has been 

investigating the development of a new bylaw to replace the existing bylaw in relation to 
signage.  Following the Subcommittee’s investigations, a report went to the Regulatory and 
Planning Committee on 2 April 2009 outlining the options and making recommendations in 
relation to a new bylaw.  Accompanying the Subcommittee report was advice from Mr Kerry 
Smith of Buddle Findlay, dated 24 March 2009.   

 
 5. The Regulatory and Planning Committee received the report but instructed staff to “clarify and 

seek further legal advice on potential grey areas associated with the proposed bylaw”.  Further 
advice was then obtained from Mr Smith on the following: 

 
• Clarification on what amounts to a sign advertising commercial sexual services, including 

whether it covers signs simply advertising premises, or that contain innuendo or not. 
• What role does “offensiveness” play in a bylaw made under the Prostitution Reform Act - 

because a sign advertises commercial sexual services, is that enough to make the sign 
offensive or is Council also required to assess offensiveness? 

                                                      
1 Report of the Regulatory and Planning Committee to the Council meeting of 27 November 2008 

Note
Please refer to the Council's minutes for the decision.
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 6. Mr Smith’s further advice dated 26 May 2009 (Attachment 1 - separately circulated) outlines 
the legal complexities and difficulties in drafting a bylaw to cover signs under the Prostitution 
Reform Act (PRA).  He advises that it would be difficult to draft a bylaw that could be definitive 
as to which signs are covered, because it is the context surrounding the sign that will be 
determinative.  The advice also clarifies the role “offensiveness” must play in a bylaw made 
under the PRA.  He suggests that there are other tools that may be more appropriate for 
controlling such signage.  This is important because section 155 of the Local Government Act 
2002 (LGA), in addition to requiring identification of a problem, also requires consideration as to 
whether a bylaw is the most appropriate tool to deal with the problem. 

 
 7. As a result of the advice and further work by staff, an options paper/summary has been 

prepared which is attached to this report (separately circulated).  The conclusion is that this 
report recommends the revocation of the current 2004 bylaw and that it not be replaced with a 
new bylaw, as other tools are available to deal with any problems, such as the Resource 
Management Act 1991 (RMA), rules in the City and District Plan, the Advertising Standards 
Authority (ASA), or the Films, Videos, and Publications Classification Act 1993 (FVPCA93).  The 
report also contains a draft Statement of Proposal (Attachment 2- separately circulated) and 
Summary of Information (Attachment 3 - separately circulated) for the Revocation of the 
Christchurch City Council Brothels (Location and Signage) Bylaw 2004.  

 
 FINANCIAL IMPLICATIONS 
 
 8. This report recommends the revocation of the current bylaw, which must be done by way of a 

Special Consultative Procedure (SCP), which means the usual costs associated with the SCP 
apply.  Costs to carry out the SCP are budgeted in the Community and City Planning Activity in 
the LTCCP.  

 
 9. With the revocation of the current bylaw, the expectation is that inspection and enforcement 

action, of location and signage issues, if any, would be undertaken through the powers in the 
RMA.  Compliance monitoring and enforcement in relation to signage should not be significantly 
more than is currently undertaken.   

 
 10. If a new bylaw was adopted the enforcement costs may be higher, as a result of the better 

understanding of what would be required to gather evidence for any prosecutions.  However, 
under the Council’s current bylaw there has not been a need to take any enforcement action, so 
arguably the costs might not be any different. 

 
 Do the Recommendations of this Report Align with 2006-16 LTCCP budgets?  
 

11. Funding exists in the LTCCP for the SCP. 
 
 LEGAL CONSIDERATIONS 
 
 The Prostitution Reform Act 2003 and the Local Government Act 2002 
 
 12. The PRA provides for territorial authorities to make bylaws prohibiting or regulating signage in, 

or visible from, a public place that advertises commercial sexual services.2 Section 12 of the 
PRA states: 

 
 (1)  A territorial authority may make bylaws for its district that prohibit or regulate signage that 

is in, or is visible from, a public place, and that advertises commercial sexual services. 
 
 (2) Bylaws may be made under this section only if the territorial authority is satisfied that the 

bylaw is necessary to prevent the public display of signage that:  
 
 (a)  Is likely to cause a nuisance or serious offence to ordinary members of the public 

using the area; or 
 (b)  Is incompatible with the existing character or use of that area. 
 

                                                      
2 Section 4(1) of the Prostitution Reform Act 2003 defines these as; 
“ commercial sexual services means sexual services that— 
(a) involve physical participation by a person in sexual acts with, and for the gratification of, another person; and 
(b) are provided for payment or other reward (irrespective of whether the reward is given to the person providing the services or another 
person)” 
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 (3)  Bylaws made under this section may prohibit or regulate signage in any terms, including 
(without limitation) by imposing restrictions on the content, form, or amount of signage on 
display. 

 
 13. The Council has a bylaw that has already been made under this power: the Brothels (Location 

and Signage) Bylaw 2004.  The Council must review any bylaws made under the PRA within the 
timeframes provided in section 1583 of the LGA.  The bylaw must be reviewed no later than five 
years after the date on which the bylaw was made if made under the LGA.  Section 1604 of the 
LGA provides that a bylaw review is done by making the determinations required by section 
155.5  If, following the review, the Council determines that the bylaw should be amended, 
revoked, or revoked and replaced, it must act under section 156, and use the special 
consultative procedure to make, amend or revoke a bylaw.  

 
 14. The legal considerations in relation to the review of existing bylaws and adoption of a new bylaw 

largely arise from section 155 of the LGA.  This sets out the matters that must be determined to 
decide whether a bylaw is appropriate, as follows: 

 
 (1)  A local authority must, before commencing the process for making a bylaw, determine 

whether a bylaw is the most appropriate way of addressing the perceived problem. 
 
 (2) If a local authority has determined that a bylaw is the most appropriate way of addressing 

the perceived problem, it must, before making the bylaw, determine whether the 
proposed bylaw— 

 (a)  Is the most appropriate form of bylaw; and 
 (b)  Gives rise to any implications under the New Zealand Bill of Rights Act 1990….” 
 
 15. In order to comply with section 155, the Council needs to identify the perceived problem and 

formally determine that a bylaw is the most appropriate way to deal with the perceived problem.  
It must also be able to draft a bylaw that is in “the most appropriate form”.  The recent 
experience of the Committee has been that it will be difficult to draft an appropriate form of 
bylaw covering signage advertising commercial sexual services that does not have “grey areas” 
(these difficulties are also identified in the attached options summary (separately circulated)). 

 
 16. In November 2008, the Council determined there was sufficient evidence of a perceived 

problem, and also that a bylaw was the most appropriate method to deal with the problem.  The 
Council determined that a bylaw was the most appropriate method to address the problem, 
without the current understanding about the scope of the bylaw (which has come about from the 
further work done by the Subcommittee in conjunction with the staff, and from Mr Smith’s 
advice) and without the additional information about two other regulatory powers that can be 
exercised in relation to offensive signs.   

 
 Other methods to control signs 
 
 17. The methods, besides a bylaw, that were noted in November 2008, as being available to the 

Council to control signs advertising commercial sexual services, were the City Plan provisions 
relating to the display of outdoor advertisements (which has controls in regard to area, height, 
illumination, relationship to the site), and through complaints being made to the Advertising 
Standards Authority, which has a Code of Practice that includes criteria for offensiveness and 
decency of advertising.6   

 
 18. The other methods which can be used are the powers in the (RMA), and the Films, Videos, and 

Publications Classification Act 1993 (FVPCA).  The RMA enforcement order and abatement 
notice powers allow the Council to take action in respect of a state of affairs that is offensive or 
objectionable to such an extent that it has or is likely to have an adverse effect on the 
environment (which includes on people in their surroundings), and is discussed by Mr Smith in 
his advice.    

                                                      
3 Section 158 of the LGA requires bylaws made under the Act not later than 5 years after the bylaw was made if the bylaw was made 
after 1 July 2003. This applies to the Brothels (Location and Signage) Bylaw 2004. 
4 Section 160 of the LGA requires the review under section 158 to be undertaken in accordance with section 155 including identifying 
the perceived problem to be addressed and whether a bylaw is the appropriate way of addressing the problem. 
5 Note that “a bylaw may be made under section 12 even if, contrary to section 155 (3) of the Local Government Act 2002, it is 
inconsistent with the New Zealand Bill of Rights Act 1990.” (section 13 (2) of the Act. 
6 Rule 4 Decency- “Advertisements should not contain anything which clearly offends against generally prevailing 
community standards taking into account the context, medium, audience and product (including services)” and Rule 5 
Offensiveness – “Advertisements should not contain anything which in the light of generally prevailing community 
standards is likely to cause serious or widespread offence taking into account the context, medium, audience and 
product (including services)”, NZ Advertising Standards Authority, Advertising Code of Ethics, 1 August 1996 



Report of the Regulatory and Planning Committee to the Council meeting of 23 July 2009 

 19. The FVPCA also provides some controls that appear to cover offensive signs as a “paper or 
other thing that has printed or impressed upon it, or otherwise shown upon it, 1 or more (or a 
combination of 1 or more) images, representations, signs, statements, or words”.  Section 3 of 
the FVPCA provides that “a publication is objectionable if it describes, depicts, expresses, or 
otherwise deals with matters such as sex, horror, crime, cruelty, or violence in such a manner 
that the availability of the publication is likely to be injurious to the public good.”   

 
 20. The FVPCA is largely used to deal with the classification of films, videos and magazines etc, 

and also to prosecute those who have possession of such material in breach of the FVPCA.  It 
is, however, a strict liability offence under that Act if any person “by way of advertisement, 
displays or exhibits an objectionable publication to any other person”.  Maximum fines are 
$10,000 for an individual or $30,000 for a corporate body, but as far as we have been able to 
ascertain, there have not been any prosecutions in relation to signs. 

 
 Enforcement powers under the various options 
 
 21. In analysing whether a bylaw is the most appropriate way to address problems, compared to 

any other methods/options, the enforcement tools under the various options should be 
considered.  The other options, in particular, the ability to take action in respect of offensive 
signs under the RMA, provide for a much easier and efficient enforcement regime than a bylaw.   

 
 22. Tools under the bylaw include prosecution, issuing injunctions or seizing signs that are 

breaching the bylaw.  Prosecutions and injunctions require applications to the Court, which can 
be expensive.  A council officer can seize a sign that is on public land relatively easily, but if the 
sign is on private land (which most will be, particularly if they are attached to buildings etc), then 
the Council has to get a judicial officer to issue a warrant authorising an enforcement officer to 
enter the private property involved in the commission of an offence in order to seize and 
impound a sign.  There is no current ability to issue infringement notices for a breach of a PRA 
bylaw. 

 
 23. In contrast, under the RMA, a Council enforcement officer can issue an abatement notice in 

respect of an offensive sign, and if that is not complied with an infringement notice can be 
issued (with a fine of $750).  An abatement notice does not lapse until it is appealed against.  
There is also the ability to apply to the Environment Court under the RMA for an enforcement 
order, and any person, not just the Council, can seek such an order.  Although other persons 
may be able to bring their own prosecution under a Council bylaw (see section 13 of the 
Summary Proceedings Act 1957), it is expected that the Council would prosecute breaches of 
its own bylaw, rather than other persons.   

 
 24. Any person, not just the Council, can also make a complaint to the Advertising Standards 

Authority (ASA), and this is an appropriate avenue which the Council can suggest to members 
of the public.  The role of the ASA is to self-regulate advertising in New Zealand. Advertising 
Codes of Practice provide the rules by which all advertisements should comply. Members of the 
public may complain at no cost about any advertisement they believe breaches the Codes. 
Complaints are heard by an independent Complaints Board and there is a right of appeal to an 
Appeal Board. In the event of a complaint being upheld the advertiser, agency, and/or media 
are requested to withdraw the advertisement. These requests are invariably complied with, as 
all decisions are released to the public via the media and are widely reported. 

 
 25. Under the FVPCA a prosecution would still be required, but it would be in the hands of the 

police or another central government agency rather than the Council. 
 
 26. The Council should take into account the information set out in this report with regard to other 

methods that can be used to address the problem of offensive signage, and review its decision 
in relation to its section 155 analysis with respect to whether “a bylaw is the most appropriate 
way of addressing the perceived problem”. 

 
 Legal requirements for amending the resolution of 27 November 2008 
 
 27. The Council’s standing orders contain a number of provisions relating to the amending or 

revoking of previous resolutions of the Council.  In the situation where the proposal to amend 
the resolution is included in a Committee report the following provision is relevant: 
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“3.9.18 Local authority may revoke or alter any previous resolution  
A local authority meeting may, on a recommendation contained in a report by the 
chairperson or chief executive, or the report of any committee, revoke or alter all or part of 
resolutions previously passed at meetings. At least 2 clear working days notice of any 
meeting to consider such a proposal must be given to members, accompanied by details of 
the proposal to be considered.” 
 

 28. This report will satisfy the requirements of Standing Order 3.9.18. 
 
 Legal requirements for the special consultative procedure 
 
 29. The special consultative procedure under the Local Government Act 2002, when revoking a 

bylaw, requires that the Council prepare a statement of proposal that must include: “ 
 
 (ii) A statement that the bylaw is to be revoked 
 (iii)  The reasons for the proposal 
 (iv) A report on any relevant determinations by the local authority under section 155”. 
 
 30. The Local Government Act 2002 also requires the Council to determine the form of the 

summary of information.  Section 89(c) requires that it be distributed "as widely as reasonably 
practicable (in such a manner as is determined appropriate by the local authority, having regard 
to the matter to which the proposal relates)...”  Section 83(e) of the Local Government Act 2002 
also requires the Council to give public notice of the proposal and the consultation being 
undertaken.   

 
 31. Since the revocation of the current Brothels (Location and Signage) Bylaw 2004 is likely to be a 

matter of interest throughout the Christchurch City Council district, it is proposed that the a 
notice of the availability of the summary of information be published through local newspapers, 
and that this also serve as public notice of the proposal, as required under section 83(e).  
Copies of the consultation documents will be available from the Civic Offices, and all Council 
service centres and libraries and on the Council’s “Have Your Say” Website. 

 
 32. Submissions called for on the proposal will be considered by the Council and any persons 

wishing to present orally would be heard prior to the final determination being made. 
  
 Have you considered the legal implications of the issue under consideration? 
 
 33.  Yes, as above. 

 
ALIGNMENT WITH LTCCP AND ACTIVITY MANAGEMENT PLANS 

 
 34. Not applicable. 
 
 Do the recommendations of this report support a level of service or project in the 2006-16 

LTCCP? 
 
 35. Not applicable 
 
 ALIGNMENT WITH STRATEGIES 
 
 36. There are no specific strategies in relation to this issue. 
 
 Do the recommendations align with the Council’s strategies? 
 
 37. See above. 
 
 CONSULTATION FULFILMENT 
 
 38. A briefing covering the PRA; the Bylaw; the results of the judicial review of the bylaw; the 

findings of the Prostitution Law Reform Review Committee review; and the results of the initial 
section 155 analysis, was presented to the Brothels Location and Signage Bylaw Subcommittee 
and a Combined Community Boards’ Seminar. 

 
 39. Information was obtained from the Council’s Inspections and Enforcement Unit about the 

perceived extent of problems and whether or not current legislation and the City Plan was able 
to be used to control activities.  
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 40. Consultation was undertaken with the New Zealand Police who have advised that there was no 
evidence as to problems associated with the location of brothels, or indeed any nuisances.  

 
 41. Discussions have taken place with the local branch of the Prostitutes Collective who advised 

they could see no need for controlling location, beyond the powers contained in the City Plan, 
for example.  They were not aware of any problems with signage, but considered there may be 
a need to provide for controls over offensive signage. (Note:  Controls could be through a bylaw 
or other means, such as the RMA powers.)  These views were expressed without prejudice.   

 
 42. Discussions have been held with Community and Public Health representatives (a division of 

the Canterbury District Health Board), who operate under the PRA as Brothel Inspectors, and 
some owners of businesses of prostitution. They did not consider there were issues with the 
location of brothels or signage.  

 
 43 Some brothel operators who were contacted advised they were unlikely to install further signage 

as they wished to keep such signage discrete.  
 
 44. Formal public consultation of any proposal adopted by the Council will go out for public 

consultation in accordance with the SCP (section 83 of the LGA).  Anyone can make a 
submission and will be given the opportunity to be heard before a hearings panel.  A draft 
Statement of Proposal and Summary of Information are attached to this report for this purpose 
(separately circulated). 

 
STAFF RECOMMENDATION 

 
 That the Council resolve:  
 

(a) To revoke its resolutions made on 27 November 2008 on the Review of Christchurch City 
Brothels (Location and Signage) Bylaw 2004: 

 
 (b)  That the Council Determines that under the section 155(1) analysis, there is sufficient 

evidence of a problem in regards signage advertising of commercial sexual services that 
needs to be addressed by way of a bylaw. 

 
 (c)  To consider a new bylaw controlling signage advertising commercial sexual services, in 

conjunction with the Brothels Location and Signage Subcommittee, for adoption under 
the provisions of the Prostitution Reform Act 2003, and that once any new bylaw is 
introduced the current Brothels (Location and Signage) Bylaw 2004 be revoked. 

 
(b) To determine that under the section 155(1) analysis, although there may be sufficient evidence 

of a perceived problem with regard to signage advertising commercial sexual services, the most 
appropriate way to address any such problem is not by way of a bylaw. 

 
 (c) That it notes that the Council can rely on the enforcement order and abatement notice powers 

which already exist under the Resource Management Act 1991, to take action in respect of any 
offensive signs about which complaints are received, and that it also has other powers it can 
exercise in relation to signs under the provisions of both the City and District Plans, as well as 
the ability to make a complaint, or advise members of the public that they can make complaints, 
to the Police in relation to the Films, Videos, Publications and Classifications Act 1993 and/or to 
the Advertising Standards Authority. 

 
(d) To adopt the proposed Statement of Proposal and Summary of Information and to commence 

the special consultative procedure under section 83 of the Local Government Act 2002 to 
revoke the Brothels (Location and Signage) Bylaw 2004. 

 
 (e)  That public notice of the consultation be given in The Press and on the Council’s website on 

29 July 2009, and that public notice of the proposal be given in the Christchurch Star 
newspaper, Akaroa Mail, and other community newspapers distributed in the Christchurch area, 
as close as possible to 29 July 2009. 

 
 (f) That the period within which written submissions may be made to the Council be between 

29 July 2009 and 4 September 2009. 
 
 (g) That a hearings panel be appointed to hear submissions between 5-9 October 2009 and to 

report back to the Council on its recommendations.  
 

(h) To dissolve the Brothels Location and Signage Subcommittee. 
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COMMITTEE RECOMMENDATION 
 
 It was decided on the motion of Councillor Wall, seconded by Councillor Shearing, that the Committee 

recommend that the Council adopt the staff recommendation.  The motion, when put to the meeting, 
was declared carried on division No. 1 by 6 votes to 1, the voting being as follows: 

 
 For (6):  Councillors Johanson, Reid, Shearing, Wall, Williams and Wells. 
 Against (1):  Councillor Broughton. 
 
 BACKGROUND (THE ISSUES) 
 
 45. At its meeting on 27 November 2008, on the recommendation of the Regulatory and Planning 

Committee, the Council resolved that it: 
  
 (a)  Determines that under the section 155(1) analysis, there is not sufficient evidence of a 

problem in regards the location of brothels that needs to be addressed by way of a bylaw. 
 
 (b)  Determines that under the section 155(1) analysis, there is sufficient evidence of a 

problem in regards signage advertising of commercial sexual services that needs to be 
addressed by way of a bylaw. 

 
 (c)  Consider a new bylaw controlling signage advertising commercial sexual services, in 

conjunction with the Brothels Location and Signage Subcommittee, for adoption under 
the provisions of the Prostitution Reform Act 2003, and that once any new bylaw is 
introduced the current Brothels (Location and Signage) Bylaw 2004 be revoked.  

 
 46. At the subsequent 10 December 2008 meeting of the Brothels Location and Signage Bylaw 

Subcommittee, the Subcommittee considered the criteria in the Prostitution Reform Act 2003 
(PRA) under which the Council could introduce a bylaw controlling advertising in, or in view of, a 
public place of commercial sexual services.  These criteria are contained in section 12(2) of the 
PRA and include the requirement that the Council be satisfied in enacting a bylaw that such 
signage is likely to cause a nuisance or serious offence to ordinary members of the public using 
the area, or is incompatible with the existing character or use of that area.  The Subcommittee 
determined that the criteria of nuisance as legally defined7 was likely to be difficult to justify, 
hence decided that the two remaining criteria “serious offence to ordinary members of the 
public” and “incompatible with the existing character or use of an area” should be considered as 
rationale for the examination.  

 
 47. The Subcommittee also requested further information on the following: 
 

• Clarification of the definition of commercial sexual services  
• The signage issues the Council can control through bylaws  
• Clarifying options of either City-wide regulation, or “grey areas” including industrial zones 
• Options for prohibition of such signage in smaller areas of the City.8   

 
 48. Advice was obtained from the Legal Services Unit in January 2009 with regard to the above 

matters the Council may control in relation to signage under the PRA (that signs, simply 
because they were related to a brothel, could not be controlled – they could only be controlled if 
they advertised commercial sexual services) some clarity in respect of the definition of 
“commercial sexual services” in the PRA, and on possible definitions to be included in the 
bylaw.  As a result of the challenge raised to the location provisions in the 2004 bylaw, it was 
considered appropriate to have the Legal Services Unit advice peer reviewed.   

 
 49. Advice was received from Kerry Smith, partner at Buddle Findlay, dated 24 March 2009 which 

generally agreed with the Legal Services Unit advice. He agreed that it would be imprudent to 
attempt a more definitive expression of commercial sexual services within the bylaw, and to 
attempt to define what might be offensive.  He thought that possible examples suggested in the 
Legal Services Unit advice of what might or might not be commercial sexual services might not 
be workable or desirable.  He also had reservations as to whether a bylaw that amounted to a 
blanket ban across the whole of the Council’s district would withstand scrutiny, but also 
recognised that the alternative, of trying to determine if some areas would be less offended by 
such advertising than others, would be equally unpalatable. 

                                                      
7 To claim a public nuisance exists requires some consideration of an appreciable interference with a public right which causes damage, 
injury, discomfort or inconvenience to all members of the public. Laws of New Zealand, Nuisance at Para 14 
8 Notes of meeting of the Brothels Location and Signage Bylaw Subcommittee, 10 December 2008 
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 50. Mr Smith’s advice was not available to the Subcommittee, who had recommended (on 3 
February 2009) that a bylaw be put to the Regulatory and Planning Committee for 
consideration.  However, Mr Smith’s advice was available at the time the Regulatory and 
Planning Committee considered the staff report recommending a bylaw.  On 2 April 2009, after 
lengthy discussion on what the bylaw would cover and the form of the bylaw, the Committee 
made the following decision: 

 
 “(a)  Receive the report for information. 
 
 (b)  Instruct staff to clarify and seek further legal advice on potential grey areas associated 

with the proposed bylaw. 
 
 (c)  Provide a further report to the Regulatory and Planning Committee on the proposed 

bylaw at its May 2009 meeting.” 
 
 51. After the April meeting, work was carried out by staff to clarify issues raised by the Committee, 

but following a meeting with the Chairperson of the Committee, in preparation for the May 
meeting, it was decided that further advice should be obtained from Kerry Smith.  A memo went 
to the Committee to report that advice was being sought to address the following two matters: 

 
 1.  Further clarification on what amounts to a sign advertising commercial sexual services, 

including whether it covers signs simply advertising premises, or that contains innuendo 
or not. 

 
 2.  What role does “offensiveness” play in a bylaw made under the Prostitution Reform Act - 

because a sign advertises commercial sexual services, is that enough to make the sign 
offensive or is Council also required to assess offensiveness? 

 
52. The advice from Kerry Smith dated 26 May 2009 is attached to this report (separately 

circulated).  A summary of his advice is that: 
 

• Offensive activities are treated in many different ways but broadly fall into two categories in 
various legislation:  Acts where offensive activities are expressly stated and the enforcement 
function is delegated, and Acts where the delegation is of the mechanism to determine what 
is offensive (as well as enforcement).  This last category describes the PRA bylaw making 
power. 

 
• An objective test is the main test used to determine what is offensive, and will be the test for 

signs under a PRA bylaw, but cannot be isolated from the circumstances that are presented 
in each case. 

 
• Other “offensive activities” legislation does not attempt to anticipate every activity that must 

be regulated but provides a broad framework against which later activities can be assessed 
according to the surrounding context. 

 
• In trying to assess the different categories of sign that might come within the scope of a PRA 

bylaw, context is vital.  Mr Smith considers that the validity of the bylaw (and its enforcement 
on any occasion) will be measured not only by the content of the sign but also on the tests in 
sections 12(1) and (2) of the PRA, namely whether there is a public display of the sign and 
the circumstances of that display is that it is causing nuisance or serious offence to ordinary 
members of the public or is incompatible with the existing character or use of that area.  
Both of these statutory references would be applied to assess whether or not offensiveness 
has been demonstrated in the circumstances of a particular case. 

 
• Some signs are likely to be universally offensive, no matter where they are located, but other 

signs will only be offensive in certain areas or contexts.  Signs containing innuendo, if they 
are actually advertising commercial sexual services may be caught (if they are also 
offensive) but a conundrum could arise from the exact same signs displaying scantily clad 
men and women advertising two “bathhouses”; one of which is a brothel and one that is not.  
One bathhouse might be liable to prosecution under a PRA bylaw and one might not.  Other 
examples of seemingly illogical applications of a bylaw are also given in the advice (see 
paragraphs 27-31 of Attachment 1 - separately circulated).  The conclusion Mr Smith 
reaches is that beyond his general comments on different types of signage it is not possible 
to say whether any of the examples of possible signs he was asked to consider are likely to 
be offensive, and it is the context surrounding the sign that will be determinative. 
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• If a PRA bylaw is enacted it will be necessary for an enforcement officer to go behind a sign 
that allegedly breaches the bylaw (in all but the most blatant cases) to be able to produce 
evidence (for the purposes of proving beyond reasonable doubt) that there are commercial 
sexual services that are being advertised by the sign. 

 
• It is not possible to say that a sign advertising commercial sexual services is always going to 

be offensive, without seeing the sign in question and assessing it in context. 
 
• The RMA has powers to seek enforcement orders and issue abatement notices in relation to 

activities that are offensive or objectionable, to such an extent that they have (is likely to 
have) an adverse effect on the environment, and provides an alternative to making a bylaw 
in relation to enforcing offensive signs. 

 
• The RMA test is also an objective one, but there is case law guidance on assessing 

offensiveness.  The Zdrahal case is an example of the abatement notice power being used 
to seek removal of offensive swastika signs on a house, and it was made clear in that case 
that the relevant environment includes not only the physical environment, but also 
encompasses the social economic, aesthetic and cultural conditions that affect people. 

 
• The advantages of the RMA enforcement order procedure is that the standard of proof is the 

civil standard of balance of probability (not beyond reasonable doubt); there are wider 
remedies available than a fine, and an interim enforcement order can be sought.  Although 
with a breach of a bylaw an interim injunction could be sought to prevent an activity 
continuing, there is no “interim” prosecution available.  The advantages of an abatement 
notice is that there is no need to go to court at all (unless the abatement notice is appealed), 
and once issued, it is always in force and does not lapse.  There is also the option of 
bringing a prosecution under the RMA.  

 
 53. The basis upon which the Council/Committee and Subcommittee had originally envisaged a 

new bylaw was that it would control signs advertising commercial sexual services because 
those signs were, in themselves, offensive/would cause serious offence (and is probably the 
thinking behind the current bylaw).  However, Mr Smith’s advice is that he doubts it is possible 
to say that “such a sign advertising commercial sexual services is always going to be offensive, 
and will be regarded as offensive, without seeing the sign in question and assessing it in 
context” (see paragraph 32 of Attachment 1 - separately circulated).   

 
 54. The Committee is aware that there are likely to be less problems with the control of signs that 

are blatantly offensive, and that it is the “grey” area signs that are the issue.  It is clear from Mr 
Smith’s advice that it not possible to be more definitive about the “grey” areas and whether any 
particular sign is a sign that advertises commercial sexual services and is offensive, cannot be 
determined without seeing the particular sign in its context.  

 
 55. This also means that the investigation of any alleged breaches of a bylaw would generally 

require Council officers to go behind a sign in order to demonstrate that what is advertised is a 
commercial sexual service (see paragraphs 34-36 of Attachment 1 - separately circulated).  It 
may be difficult for the Council’s enforcement officers to investigate alleged breaches of the 
bylaw, and may require that the Council hire private investigators to carry out this work instead.   

 
 56. At the November 2008 Council meeting the Council was advised that the reasons the 

Regulatory and Planning Committee were recommending (contrary to the recommendation of 
staff) that a bylaw was needed was that because of the provisions remaining in the existing 
bylaw, that prohibit signage in most of the city, it was hard to know if a nuisance exists, as the 
current bylaw may be having the effect of controlling the nuisance.  The Prostitutes Collective 
was also approached for their views, and they supported the Council’s current provisions, and 
said they wanted that protection retained.  The Committee considered there was a real risk if the 
bylaw provisions were taken away and there was nothing to control signage.  

 
 57. These reasons of the Committee provide some support in identifying that there may be a 

perceived problem.  However, these reasons do not address the second element of the section 
155(1) test as to whether a bylaw is the most appropriate way to address the perceived 
problem.  It is suggested that in light of the further advice received from Mr Smith, and the 
information on the powers under the RMA and the FVPCA set out in this report, that the 
Committee should now address this matter specifically.   
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 58. The methods by which the Council can address the perceived problem of signs that advertise 
commercial sexual services that are offensive which, together, appear to be more appropriate 
than making a bylaw, are: 

 
• The enforcement order and abatement notice powers in the RMA 
• Complaints to the Advertising Standards Authority (by the Council or the public) 
• Complaints to the Police under the FVPCA. 

 
 59. The Council can also take other action in relation to signs and their features (other than the 

content of the sign), through the City and District Plan provisions.  These options are discussed 
further in the legal considerations section above. 

 
 Preferred Option 
 
 60. Staff recommend that the Committee recommend the revocation of the existing bylaw (with no 

replacement bylaw) which is set out as option 4 in the attached options summary (separately 
circulated).  The advantages of this option, as set out in the options summary, compared to the 
disadvantages of adopting a new bylaw in one of the forms set out in options 1-3 are clear.  The 
advantages and the discussion above also demonstrate that a bylaw is not the most appropriate 
way to address the perceived problem of signage advertising commercial sexual services.   

 
 61. Adopting Option 4 will require that the Committee recommend to the Council that it amend its 

previous resolutions and determine that under the section 155(1) analysis, the most appropriate 
way to address the perceived problem is not by way of a bylaw, and that it revoke the current 
bylaw (and not propose another in its place).  The Committee should also ask the Council to 
note that other enforcement powers, which already exist under the RMA (and the other powers 
mentioned above), can be used instead, to take action in respect of any offensive signs about 
which complaints are received. 

 
Commercial Sexual Services Signage Bylaw – Options Summary 
 
The Regulatory and Planning Committee received a report entitled Proposed Christchurch City 
Council Commercial Sexual Services Signage Bylaw 2009 at its meeting of 2 April 2009.  It has also 
now received two letters providing legal advice from Kerry Smith at Buddle Findlay (one considered at 
the 2 April meeting and one still to be considered).  Given the involved nature of this advice it was 
considered helpful to summarise the main options available to the Committee to control signage 
advertising commercial sexual services in the light of the advice provided. 
 
In considering the options, the Committee should take into account the four requirements for a valid 
bylaw as detailed below: 
 
Empowerment: an Act of Parliament must empower the Council to make the bylaw. In other words, 
the Council must have clear statutory authority to make the proposed bylaw. 
 
Repugnancy:  the bylaw must not be repugnant to the general laws of New Zealand. The basic 
proposition is that delegated legislation must not override primary legislation. With respect to a bylaw, 
if it were to override another statute or the common law, then the bylaw could be found to be invalid 
because it is repugnant to the general laws of New Zealand. 
 
Certainty: the bylaw must be certain. There must be adequate information as to the duties of those 
who are to obey it.  
 
Reasonableness: the bylaw must be reasonable. The reasonableness of any bylaw is a major 
consideration. 
 
The leading case setting out factors that the courts will consider when assessing the reasonableness 
of a bylaw is McCarthy v Madden (1914) 33 NZLR 1251. Relevant principles from this case include: 
 
(i)  where a bylaw necessarily affects a right common to all citizens, it must be scrutinised with 

greater care than a bylaw which simply affects the inhabitants of a particular district; 
(ii)  the reasonableness of the bylaw can only be ascertained in relation to the surrounding facts, 

including the nature and condition of the locality in which it takes effect, the danger or 
inconvenience it is designed to remedy, and whether or not public or private rights are 
unnecessarily or unjustly invaded; 

(iii)  a bylaw which unnecessarily interferes with a public right without producing a corresponding 
benefit to the inhabitants of the locality in which it applies must necessarily be unreasonable. 



Report of the Regulatory and Planning Committee to the Council meeting of 23 July 2009 

CSS – Commercial Sexual Services 
 
Option Pros Cons Risks 
1. Prohibit all signage 
advertising CSS and 
that is offensive. 

• Avoids the need to 
distinguish different 
parts of the city for 
this purpose. 

• Doesn’t regulate anything that isn’t 
already covered by other regulation. 

• Difficulty in enforcement through need to 
determine that (a) CSS are being 
offered; and (b) signage is offensive,  in 
the specific context. 

• Unclear for operators about what is/is 
not allowed – lack of certainty. 

• Some uncertainty over Council’s ability 
to make a bylaw covering the whole city 

• Extensive enforcement 
work – especially in 
determining CSS are 
being offered. 

• Individual cases where 
enforcement action has 
been taken being 
challenged in court. 

• Challenge to bylaw via 
judicial review 

2. Prohibit specific 
CSS signage content 
because it is offensive 
i.e. specify in the 
bylaw what content on 
signs advertising CSS 
is considered to be 
offensive. 

• Simple to understand 
– certainty provided. 

• Avoids need to 
establish 
offensiveness on a 
case by case basis. 

• Avoids the need to 
distinguish different 
parts of the city for 
this purpose. 

• Need for Council to determine content 
that is deemed offensive without 
considering context – which may not be 
appropriate legally given the need to 
consider context in offensiveness “tests” 
for other statutes. 

• Difficulty in determining all content that 
will be offensive in all contexts 
(particularly graphic images). 

• Some uncertainty over Council’s ability 
to make a bylaw covering the whole city. 

• Risk of bylaw being 
challenged over content 
selected for prohibition. 

• Individual cases where 
enforcement action has 
been taken being 
challenged in court 
arguing context is 
necessary. 

3. Differential 
regulation for different 
parts of the city 

• Takes in to account 
context (to some 
degree) in 
determining whether 
signage advertising 
CSS is offensive. 

• Relatively simple to 
understand. 

• Difficulty in determining justifiable basis 
for areas to regulate  

• Potential to catch existing signage 
advertising CSS that does not appear to 
be causing offence or any significant 
problems. 

• Risk of being challenged 
on the form of the bylaw 
and the areas selected 
for inclusion in the bylaw. 

4. No bylaw – rely on 
other regulation of 
offensive material (i.e. 
RMA  and Advertising 
Standards) 

• Simple from a bylaw 
perspective. 

• Easily understood 
(case law guidance 
already in the RMA 
in particular). 

• No legal risk of 
challenge to a bylaw. 

• No need to 
determine that sign is 
advertising CSS. 

• RMA easier for 
Council to enforce 
than a bylaw/ - legal 
tests not the same. 

• Easier for members 
of the public to 
initiate action 
themselves/ lower 
expectation of 
Council taking 
enforcement action. 

• Not able to control signage advertising 
CSS that is not considered offensive 
under other regulations/standards. 

• Some lack of clarity – need to rely on 
interpretation of Acts and case law.  This 
situation already exists 

 

• Possible public 
perception that Council is 
ignoring the issue. 

 
 


